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Compensation for Tort Damage involving Special Constitution:
Substantive Review and Method Alteration

Wang Lei

Abstract: Guiding Case No. 24 is strongly restricted in its application in judicial practice which indi-
cates that there is no absolute justification in the rule that the special constitution of the victim does not af—
fect the sharing of the damage at all. Based on the methodological examination both the local perspective
and the comparative perspective show that the compensation for tort damage involving special constitution
should not be bound to position choice between the theory of reducing liability due to special constitution
and the principle of not considering special constitution. Instead the correct approach should be to analyze
principles that affects the sharing damage involving special constitution and carry out induction ( the non-
deductive measure of hermeneutics) with the topic structure oriented by problematic way of thinking. From
the interaction between theories and cases there are four normative principles of compensation for damage
involving special constitution namely the significance of special constitution; the proportion of special con—
stitution to tort; the degree of illegality of tort; degree of fault of tortfeasor. Whether or not the liability is re—

" cooperative interpreta—

duced due to special constitution and the degree of reduction are determined by the
tion" of the four principles and the legal conclusion should be justified from the dynamic weighing of all
principles. Of course the way of thinking of dynamic evaluation is not intended to deconstruct legal dogmat—
ics but to make a supplement and the weighing conclusion should be made by returning to the current legal
system so as to respect the binding force of positive laws. Since there is no possibility in the jurisprudence
to let contributory negligence or analogical contributory negligence cover the compensation for the damage
involving special constitution the dogmatic conclusion of liability reduction due to special constitution can
only be based on the good faith clause which has the function of loophole filling.
Keywords: Special Constitution; Guiding Case ; Liability Reduction due to Special Constitution;

Principle of Not Considering Special Constitution; Tort Law

¢, 2017 , 48 K Y,
2017 , 34 K Y, 2003 , 176

150



